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ACCIDENTAL DEATH BENEFITS 
UNDER EXTENDED INSURANCE 


In Fletcher v. Metropolitan Life Insurance Com- 
pany (§ 501,036) the St. Louis (Mo.) Court of Ap- 
peals decided that an insurer was liable for the 
additional benefits payable for accidental death under 
the terms of a life policy, which had lapsed but had 
been continued in force as extended insurance in 
accordance with express statutory provisions. 


Effect of Extended Insurance Statute 
Please Route to: By virtue of a Missouri extended insurance statute, 


the policy was deemed to be in full force at the time 
of the death of the insured, notwithstanding that there 
had been a default in the payment of premiums. Since 
the policy contained no provision dealing with the ex- 
clusion of accidental death benefits except in the event 
of suicide, military service, or aeronautical activity, 
the court held that the accidental death benefits pro- 
vided for in the policy were not barred, simply because 
the policy was running as extended insurance at the 
time of the insured’s death. 


Policy’s Failure to Exclude Liability 


Inasmuch as the policy failed to exclude the insurer’s 
liability for accidental death benefits for death oc- 
curring while the policy was continued in force as 
extended insurance, the court emphasized the unfair- 
ness of permitting the insurer, after the death of the 
insured, to have the policy construed in its favor so as 
to defeat the payment of accidental death benefits. 


Insurer’s Denial of Liability 


However, the court refused to assess penalties for 
the insurer’s alleged vexatious denial of liability, be- 
cause there was nothing in the record to show that the 
insurer acted in bad faith or without reasonable 
grounds in contesting the payment of the accidental 
death benefits. 
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% FIRE AND CASUALTY % 


Insurer’s Liability—Declaratory Relief—An insurance com- 
pany is entitled to declaratory relief where an actual con- 
troversy exists, in order to determine its liability as well 
as to determine its rights under a policy. (Employers’ 
Liability Assurance Corp., Ltd. v. Ryan et al., U. S.C. C. A, 
6th C.)... 300,262. 


Insured Property Unoccupied.—A provision in a rider attached 
to a policy providing for reduced insurance where the 
dwelling was unoccupied at the time of the loss, for a period 
not exceeding thirty days, governed the insurer's liability 
where the property was vacant at the time of the fire, 
although the policy itself provided that if the property were 
left vacant for ten days the policy should become void. 
(Snyder v. Travelers Fire Insurance Co., Ky. Ct. of App.) 

1 300,263. 


Hot Ashes Placed Adjacent to Combustible Materials.—Plain- 
tiff who sought to recover for fire alleged to be caused 
by placing hot ashes in metal drums close to a wooden 
partition, was allowed recovery on the ground that such 
judgment was justified considering all the facts and cir- 
cumstances of the case and the theory upon which the 
cause was tried. (Braun v. S. M. B. Hunt Sash & Door Co., 
Kan. City Ct. of App., Mo.)... 300,264. 


Tornado Causing Building to Collapse—Fire Insurance.— 
Question as to whether fre in building started prior to time 
when building was struck by tornado and caused to collapse 
held to be ee jury where fire policy covering building 
provided that insurance was to cease if building was caused 
to fall other than by fire. (Home Insurance Co., etc. v. Pal- 
mour Hardware Co., Ga. Ct. of App.)...{ 300,267. 


Sole and Unconditional Ownership.—Where a policy insured 
both the building and the stock and fixtures therein and 
provided that the entire policy was to be void if the interest 
of the insured was other than sole and unconditional, the 
policy was not severable and there could be no recovery 
as to the fixtures, after a total destruction, where the 
insured’s interest in the building was not sole and uncon- 
ditional. (Jenkins v. National Union Fire Insurance Co., Ga. 
Supreme Ct.). . . J 300,266. 


Explosion—Gas in Well.—Where appellee dropped a lighted 
match in a well on his premises thereby causing an explo- 
sion, it was held that the evidence was sufficient to send 
the question of his negligence and plaintiff’s contributory 
negligence to a jury. (Maise v. Imperial Oil Co. et al., Ky. 


Ct. of App.). . . J 300,268. 


Dynamite Caused to Explode.—A verdict for $100,000 in favor 
of a plaintiff who lost his sight as the result of a premature 
explosion of dynamite is held to be excessive and along 
with other errors found in the record furnishes grounds 


for the granting of a new trial. (Morris v. E. I. DuPont de 
Nemours & Company, Mo. Supreme Ct.). . . J 300,269. 


Proceeds of Insurance Policy.—Lessors of land held entitled 
to proceeds from fire insurance policy for purpose of re- 
placing building as against mortgagee holding lien under 
mortgage on perpetual lease. (Voight et al. v. The Southern 
Ohio Savings Bank & Trust Co., Trustee, Ohio Ct. of 
App.). . .§ 300,270. 


Amount of Damages Contested.—Where policy under which 
plaintiff’s premises in Arkansas were insured contained a 
provision fixing insurance company’s liability at the price 
it would cost insured to repair or replace the property, the 
court held the obligation of the insurance company was to 
pay just that amount, and not the amount at which some 
contractor could be found to take a restoration contract. 
(Columbia Insurance Co. of New Jersey v. Peoples Exchange 
Bank of Russellville, U. S. C. C. A., 8th C.). . . 300,265. 


Armored Car Service.—Policy insuring armored car company 
against loss or damage in the transportation of money of 
valuables in armored cars held to cover loss sustained when 
money bag belonging to jockey club disappeared before it 
had been placed in armored car by agent who had col- 
lected such bag. (Union Assurance Society, Ltd. v. Miami 
Jockey Club, U. S. C. C. A,, 5th C.)...9 300,271. 


% NEGLIGENCE »% 
(Other than Automobile) 


Malpractice.—Plaintiff sought to recover damages for the al- 
leged malpractice by defendant, a physician, which mal- 
practice was claimed to have caused the death of plaintiff's 
decedent. Under the evidence adduced, reasonable minds 
could reach but one conclusion, and that adverse to the 
claims of plaintiff, and therefore the verdict was properly 
directed by the trial court. (Ash, Admr. v. Osterman, Ohio 
Ct. of App.)...9 401,171. 


County’s Liability—A county is not answerable for alleged 
negligence in failing to guard or repair a washout ina 
secondary road, where by statute an organized civil town- 
ship was charged with the duty of maintaining and repairing 
secondary roads within its confines. (Waller v. County of 


Edmunds, S. D., S. D. Supreme Ct.)...{ 401,177. 


Driving Cattle from Land.—In an action of trespass, defend- 
ants by cross complaints asked for damages sustained by 
them by reason of the negligent manner in which plain- 
tiffs drove cattle from their land. While the owner of 
land has a right to drive cattle of another from his land 
in a careful and prudent manner, there was sufficient evidence 
to entitle defendants to recover exemplary damages. 
(Bolten et al. v. Gates et al., Colo. Supreme Ct.).. . 401,176. 


Minor Injured.—Plaintiffs sued for injuries sustained by minor 
plaintiff, a boy two years and three months old, who was 
run over by a train of defendant when he strayed on the 
right of way. There was evidence that between 50 and 60 
people a day crossed the tracks at the point where the boy 
was injured, and such was sufficient to justify the jury in 
finding that a permissive right of way existed at that place. 
(Andrews et A v. The Pennsylvania R. R. Co., Pa. Supreme 
Ct.). . .9 401,174. 


Burden of Proof.—Where the evidence shows that a shipment 
arrived in a damaged condition, the burden of proof is on 
the carrier to show that the loss resulted from some cause 
for which the initial carrier was not responsible in law. 
(The Kansas City Southern Ry. Co. v. Shull, Ark. Supreme 
Ct.).. .§ 401,172. 


Last Clear Chance.—In an action against defendant railroad 
for wrongful death, the doctrine of last clear chance was 
inapplicable, where plaintiff failed to sustain the burden of 
proving that decedent was in a helpless condition on the 
track, that the engineer could have stopped the train before 
striking him, and that the engineer failed to exercise such 
care, as the proximate result of which the injury occurred. 
(Cummings, Admx. v. Atlantic Coast Line R. R. Co., Inc, 
N. C. Supreme Ct.). . .§ 401,180. 


Street Car Passenger Injured.—In an action for damages plain- 
tiff contended that as she was stepping from the step 0 
defendant’s street car to the roadway, the car suddenly 
started, throwing her to the ground and causing the injuries 
about which she complained. Plaintiff's evidence was insu! 
ficient to furnish the basis of reasonable and legitimate 
inferences that defendant was guilty of negligence that was 
the proximate cause of plaintiff's injuries. (Murphy v. Unite 
Electric Rys. Co., R. 1. Supreme Ct.). . .§ 401,175. 


Invitee Injured.—A person who enters a warehouse and a 
there at the request of the night watchman watches the 
office and in leaving falls into a pit, is an invitee to whom 


(Nevada Transfer @ 


q 401,178. 


is owed the duty of ordinary care. 
Warehouse Co. v. Peterson, Nev. Supreme Ct.) 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 63 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Fall on Wet Stairway.—Plaintiff brought an action for personal 
injuries sustained when she slipped and fell while descending 
a stairway in the banking house of defendant. Evidence 
that sufficient water had accumulated on the stairs to cause 
plaintiff's clothes to be wet, raised a direct issue of fact 
upon the question of whether defendant had performed its 
obligation to maintain the stairs in a dry condition, while 
it was raining, on the day on which plaintiff’s accident 
occurred. (Bankhead v. First National Bank in St. Louis, 
Mo., St. Louis Ct. of App., Mo.)... 401,173. 


Icy Sidewalk.—Plaintiff was injured when she slipped and fell 
on an icy sidewalk, allegedly due to the construction and 
maintenance of an ornamental terrace from which water 
was discharged and formed ice on an inclined sidewalk. 
Plaintiff did not sustain the burden of proving that any 
defective condition of the sidewalk, or any rough ice from 
drainage, caused or contributed to her fall and resulting 
injury and therefore the directed verdict for defendants 
was proper. (Luettecke v. City of St. Louis et al., Mo. 
Supreme Ct.)...{ 401,181. 


Res Judicata—Plaintiff sought to recover damages for the 
erosion and washing away of riparian land by the alleged 
wrongful operation of a hydroelectric plant by defendant. 
The trial court properly sustained defendant’s plea of res 
judicata, because a judgment in a prior action for destruction 
of ferry rights awarded permanent damages and defendant 
acquired a permanent easement entitling it to continued use 
of the property in the same manner. (Bruton et al. v. Caro- 
lina Power & Light Co., N. C. Supreme Ct.) .. . 401,179. 


* LIFE * 


Cancellation of Life Policy—The insurer was not entitled 
to a cancellation of a life policy, on the ground that the 
insured was not in good health when the policy was issued 
to him, because the evidence failed to disclose that the 
insured had misrepresented the fact that he was in good 
health. (National Life and Accident Ins. Co. v. Hooper, Tenn. 
Supreme Ct.)...] 501,034. 


Conditions Precedent to Insurer’s Liability—Where a life in- 
surance policy was to take effect only upon delivery of the 
policy, and payment of the first premium, the policy never 
became effective where neither of these conditions was com- 
plied with. (John Hancock Mutual Life Ins. Co., Ark. 
Supreme Ct.).. . 501,035. 


Double Indemnity.— Where plaintiff sought to recover double 
indemnity for the accidental death of insured who had been 
stabbed by his wife, it was held to be error to allow a 
deposition of insured’s wife to be read on the mere showing 
that she could not be found and, also, to disallow in evidence 
testimony of insured’s wife at the criminal trial for the death 
of her husband. (Edwards v. Metropolitan Life Insurance 
Co., St. Louis Ct. of App., Mo.)... 501,042. 


Double Indemnity Provisions.—Plaintiff was denied recovery 
under a provision providing for payment of double indem- 
nity in case of accidental death, on the ground that the 
death of the insured was not caused by accidental means, 
but was the result of a bodily disease. (Bates v. New York 
Life Insurance Co., U. S. Dist. Ct., La.) .. .9 501,040. 


Grace Period Provided in Group Insurance Policy—Where a 
group insurance policy contained certain provisions ter- 
minating the insurance upon termination of employment, 
and also a provision granting thirty-one days’ grace during 
which time the employee could convert the policy, the court 
held that the insured was covered under the group policy 
for the thirty-one days’ grace period, or for thirty-one days 
following termination of the insured’s employment, although 
insured had not exercised the conversion privilege. (Equitable 
Life Assurance Society of the United States v. Hoover, Okla. 
Supreme Ct.).. .$ 501,043. 
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Defense of Untimely Claim Enjoined.—Defendant insurance 
company was enjoined from interposing the defense that a 
timely claim was not made on a policy of group life insur- 
ance, on the ground that complainant’s employer had dis- 
suaded him from making a timely claim by not fully and 
correctly stating to complainant his rights under the policy. 
(Leach v. The Equitable Life Assurance Society of the United 
States, N. J. Chancery Ct.) . . .{ 501,039. 


Paid-up Term Insurance.—Where insurance policy provided 
that it was to continue as paid-up term insurance, in the 
event of a default in the payment of premiums by insured, 
the court held defendant company was justified, under the 
terms of the policy, in deducting the amount of a loan made 
on the policy from the amount of the extended insurance, 
after having already deducted that sum from the cash sur- 
render value of the policy. (Black v. Pacific Mutual Life 
Insurance Co., U. S. Dist. Ct., Ark.) . ..9 501,038 


Reinstatement of Life Insurance Policy—Where an insured 
under a policy of life insurance has, by its terms, a contractual 
right to reinstatement, conditioned only upon the payment 
of premiums in arrears and upon evidence of insurability, 
the policy is automatically reinstated upon insured’s coma: 
ance with all required of him. (Republic Life Ins. Co. v. 
Craige, Okla. Supreme Ct.). . .§ 501,044 


Forfeiture Provisions.—Where a statute provided one method 
of computation in figuring the value of a life insurance 
policy at the time of its lapse, and the policy another 
method, which would give a greater value, the court held 
that defendant insurance company was bound by the pro- 
visions of the policy. (Finnigan v. American National Life 
Insurance Co., St. Louis Ct. of App., Mo.). . . 501,041. 


War Risk Insurance Policy— Where judgment was entered in 
favor of the United States Government in an action on a 
war risk insurance policy, it was held on appeal that the 
finding by the court that the deceased soldier was not 
totally and permanently disabled at any time until imme- 
diately preceding his death must be construed to mean that 
there was no total and permanent disability at the time 
the policy lapsed; the appellant failing to prove the con- 
trary, the judgment was affirmed. (Goostree, Adm’x v. United 
States of America, U. S. C. C. A., 7th C.) . . .7 501,037. 


*% AUTOMOBILE » 


Street Car Struck by Truck.—In an action for damages for 
injuries sustained by plaintiff who was a passenger on a 
street car, operated by certain of the defendants, when said 
car was struck by a truck owned and operated by the other 
defendants, the court found that none of the defendants 
was guilty of actionable negligence and judgment was 
entered in their favor. (Lochmoeller v. Kiel, Trustee, et al., 
St. Louis Ct. of App., Mo.).. .J 702,364. 


Master and Servant Relationship.—Defendant was not held 
responsible for injuries inflicted by its employee who had 
deviated one mile from his course to pick up his son. 
(Retail Merchants Ass’n v. Peterman, Okla. Supreme Ct.) 
.. § 702,387. 


Liability of One Defendant Predicated Solely on Culpability 
of Codefendant.—In negligence actions, where the liability 
of one defendant is predicated solely on the culpability of 
a codefendant, and hence is dependent, a judgment in favor 
of the latter and against the former is erroneous and cannot 
stand. (Anthony v. Covington et al., Okla. Supreme Ct.) 
.. .§ 702,382. 


Contributory Negligence of Injured Pedestrian.—Defendant 
driver found to be negligent when he failed to see plaintiff 
in the pedestrian lane, after stopping his car to allow 
pedestrians to pass, and plaintiff found free from contribu- 
tory negligence, although the evidence showed that she 
walked into the side of defendant’s passing automobile. 
(Hall v. Kaufman et al., Cal. Dist. Ct. of App.) . . . 702,384. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Imminent Peril.— Where plaintiff complained of an instruction 
on the imminent peril rule, in which was omitted the im- 
portant element that a defendant must himself be free of 
negligence before he can avail himself of that rule, the court 
held that such instruction could not be regarded as preju- 
dicial where it could have no bearing on the verdict. (Stroh 
v. Bauman, Cal. Dist. Ct. of App.) . . .] 702,383. 


Due Care in Crossing Intersection.—Finding by jury that plain- 
tiff, who stopped, looked and proceeded slowly across pre- 
ferred highway, was not guilty of contributory negligence 
held. to be supported by the evidence. (Korenkiewicz v. 
York Motor Express Company, Inc., Pa. Superior Ct.) 

1 702,366. 


Negligent Operation of Bus.—Judgment entered in favor of 
plaintiffs was affirmed on appeal, the court finding there 
was substantial evidence supporting the finding of the jury 
that the driver of the bus traveled at a dangerous rate of 
speed, and that he negligently drove over on the wrong side 
of the road into a team and wagon driven by plaintiff. (Mis- 
souri Pacific Transportation Co. v. Mitchell, Ark. Supreme 
Ct.)...§ 702,385. 


Bus Passenger Injured.—Where plaintiff had failed to intro- 
duce additional testimony due to defendant’s unexpected 
action in failing to offer any evidence to substantiate his 
pleadings, the court held that plaintiff's subsequent request 
for an opportunity to fully present the testimony and com- 
plete the record was properly and timely made and should 
have been allowed. (Townley v. Pomes et al., La. Supreme 


Ct.). . .§ 702,377. 


Matters Determined in Former Appeal.—It was held that the 
defendants could not raise the questions of the court’s 
jurisdiction and plaintiff's capacity to sue on the second 
appeal of the case because these issues were in dispute on 
the first appeal and impliedly, if not expressly, determined 
there. (Allen, Adm’r v. Belford et al., Okla. Supreme Ct.) 

1 702,386. 


Remarks of Judge to Jury.—The judge’s oral remarks out of 
the presence of counsel, admonishing the jury to deliberate 
further in an effort to reach a verdict, were held not to 
constitute an instruction within the meaning of the statute 
requiring instructions to be in writing, since said remarks 
did not amount to a positive direction as to the law of the 
case. (Kahan v. Pure Oil Co., Okla. Supreme Ct.) . . . | 702,380. 


Humanitarian Doctrine—Where relator brought certiorari, 
complaining of the court’s action in giving plaintiff's human- 
itarian instruction and in refusing his sole negligence in- 
struction, that part of respondent’s opinion, with respect to 
the humanitarian instruction, which contravened the rule 
established by the Supreme Court in a recent decision was 
ordered quashed, but the ruling in respect to the requested 
sole negligence instruction was found to be correct. (State 
ex rel. Snider v. Shain et al., Mo. Supreme Ct.) . . .§ 702,368. 


Failure to Dim Lights.——Where plaintiff was injured when a 
truck driver, blinded by the lights on defendant's parked 
wrecker, swerved into plaintiff, it was held that whether 
defendant’s failure to dim his lights was negligence and 
responsible for plaintiff's injuries was a question for the 
determination of a jury. (Fender v. Drost, Ga. Ct. of App.) 

702,372. 


Bailor-Bailee Relationship.—Where bailee brought suit and 
recovered a judgment against defendant for damages to 
the bailed automobile, it was held that the insurance com- 
pany, which stood in the same position as the bailor, could 
not again recover from defendant after a default by bailees 
who did not make the necessary repairs. (Juniata Accept- 
ance Corp. to use of Sun Underwriters Insurance Co. v. 
Hoffman, Pa. Superior Ct.) . . J 702,376. 


Coverage of Insurance Policy.—Where plaintiffs sustained in- 
juries as the result of a collision between their automobile 
and defendant’s truck which was towing a trailer, the court 


held that it was immaterial whether the truck or the trailer 
was the cause of the accident; the very fact that the trailer 
was being towed at the time of accident relieved insurance 
company of liability under the terms of the policy. (Spegg 
v. Bucci Construction Co., Inc., et al., Pa. Superior Ct.) aa 
{ 702,375. 


Payment of Claim as Admission of Liability —Plaintiff’s motion 
to strike defendant’s answer, which stated that claims made 
by defendant against plaintiff were paid by plaintiff's insur. 
ance company, was granted on the ground that such allega- 
tion showed only an offer to compromise and not an admission 
of liability. (Meek v. Miller, U.S. Dist. Ct., Pa.) .. . 702,373, 


Motion for More Definite Statement of Claim.—Defendant’s 
motion for a more definite statement of plaintiff’s cause of 
action was denied on the ground that it should be granted 
only where the complaint is stated in such general terms 
that the defendant cannot understand the general nature 
of the charges made so as to prepare for trial. (Zoller 9, 


Smith, Levin and Harris, U. S. Dist. Ct. Pa.)... 702,374, 


Sheriff’s Employees.—By reason of the independent status of 
the Sheriff, all his employees whose duties include civil 
matters are in the employ of the Sheriff personally, are his 
agents, and are not in the employ of any political sub- 
division which can be held responsible for their negligence, 
(Enstrom v. City of New York et al.; Matthews v. Same, N.Y, 
Supreme Ct., App. Div.)...{ 702,370. 


Liability of Town for Defects in Road.—Where plaintiff was 
injured as a result of the defective condition of a road for 
which the employees of the town were responsible, it was 
held that she was not limited in her suit to recover damages 
under the statute providing for the town’s liability for 
defective roads, but might hold the town responsible under 
the common law for its creation of a nuisance. (Bacon v, 


Town of Rocky Hill, Conn. Supreme Ct. of Err.) . . . {| 702,369. 


Railroad Crossing Collision.—Where plaintiff was injured when 
his automobile collided with a train, it was held that he 
was contributorily negligent as a matter of law in failing 
to see what was plainly visible and to hear what others 
heard, and that the engineer, under the humanitarian doc- 
trine, was entitled to an assumption against plaintiff's obliy- 
iousness to peril, (Poague v. Kurn et al., Trustees, Mo. 
Supreme Ct.).. . 702,367. 


Gates at Crossing Not Lowered.—Where plaintiff's decedent 
was killed in a collision between the automobile in which 
he was riding and defendant’s train, it was held that, after 
an admission that defendant followed the practice of lower- 
ing its crossing gates upon the approach of a train, it was 
not error to allow the driver of the automobile to testify 


as to his reliance upon said practice. (Chapman, Adm'r ¥. 
Terminal Railroad Ass’n of St. Louis, St. Louis Court of 
App., Mo.).. .§ 702,371. 


Inadequate Brakes.—Where plaintiff recovered a judgment for 
injuries sustained as the result of a collision between the 
automobile in which she was riding and a train owned by 
defendant, the court reversed the judgment on appeal be- 
cause no actionable negligence was proven against defend- 
ant, and because the undisputed proof showed that the driver 
of the car was guilty of negligence in driving a car without 
brakes. (Missouri Pacific Railroad Co. v. Moore, Ark. Supreme 
Ct.). . .§ 702,381. 


Repossession of Conditionally Sold Car.—Where a condition 
ally sold car which had been taken out of the state, traded 
and resold was repossessed by the original seller through 
an “informer,” the court held that such a repossession di 
not amount to a theft within the terms of a policy issued to 
the last purchaser of the car. (Richardson v. Lumbermens 
Insurance Co., W. Va. Supreme Ct.). . . J 702,365. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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